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laws and those of the old ; and, even then, the old laiv is repealed 
by implication only pro tanto to the extent of the repugnancy." 

In Cool v. Smith, Mr. Justice Swayne, quoting Mr. Sedgwick, 
said : " A repeal by implication is not favored." " The leaning of 
the courts is against the doctrine, if it be possible to reconcile the 
two acts of the legislature together." 

Mr. Dwarris says : " Every affirmative statute is a repeal of a pre- 
cedent affirmative statute when its matter necessarily implies a 
negative, but only so far as it is .clearly and indisputably contradic- 
tory and contrary to the former act in the very matter (Foster Case), 
and the repugnancy such that the two acts cannot be reconciled." 

A citation of these authorities was hardly necessary to support 
the argument in this case. The provisions of the Act of 1875, and 
those of subdivision three, have been shown to be perfectly consist- 
ent. The latter, therefore, must be held to remain unrepealed 
without invoking any technical rule of construction, or relying on 
the disfavor in which the courts hold implied repeals ; but I have 
not thought such citation entirely out of place, since, if doubt 
remains in the mind of any one after reading the preceding abstract 
decision, it must be dispelled on considering the authorities. 

Let an order be entered overruling the plaintiff's motion. 



Supreme Court of Michigan. 
AUSTIN B. WEBBER v. HOWE & HUBBELL. 

Where A., a resident of Michigan, gives an order in that state to B., a citizen 
and resident of Ohio, for the purchase of liquors, and B. accepts it in Michigan, 
it is a contract made in Michigan, and void under the liquor law of that state. 

Had B. been a mere agent, without authority to sell, but merely to take orders 
for transmission to Ohio for acceptance there, the contract might have been sus- 
tained as an Ohio contract. 

The fact that the contract was not a completed sale until the liquor should be 
actually set apart from the vendor's stock, and that that act was to be done in 
Ohio, will not prevent it from falling within the prohibition of the Michigan law 
against all "contracts relating to liquors," &c. 

Even though the order would have been void nnder the Statute of Frauds for 
want of writing, and therefore without effect until acted upon by the delivery 
of the goods to a carrier in Ohio, it is nevertheless a Michigan contract, for if the 
order was void there was nothing to bind the purchaser till his acceptance of the 
goods when delivered in Michigan. 

A contract void when made because of a statutory prohibition may be validated 
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by subsequent legislation, but a repeal of the prohibitory statute, " saving all 
causes of action which have accrued," will not validate a contract made while the 
statute was in force. 

Error to Wayne Circuit. This was an action upon an acceptance, 
to which the defence made was, that the consideration therefor was 
the sale of intoxicating liquors by plaintiffs, who were Ohio dealers, 
to defendant, a Michigan dealer. 

Maybury and Oonely, for plaintiff in error. 

Griffin and Diekerson, for defendant in error. 

The opinion of the court was delivered by 

Cooley, C. J. — The circuit judge charged the jury that if the 
order for the liquors, though taken in Michigan, was filled in 
Ohio, and the liquors were shipped in Ohio, and the defendant 
received them in Detroit and paid the freight, then the plaintiff 
would be entitled to recover. This instruction must assume that 
the contract was an Ohio contract ; being, completed by the accept- 
ance and filling of the order in that state. Had the order been 
sent fromt his state to dealers in Ohio and filled there, or had an 
agent of the Ohio parties who had no authority to agree upon sales 
taken the order in this state and transmitted it to his principals who 
accepted and filled it, we think the instruction might have been 
sustained : Mclntyre v. Parks, 3 Mete. 207 ; Orcutt v. Nelson, 
1 Gray 536 ; Garland v. Lane, 46 N. H. 245 ; Kling v. Fries, 33 
Mich. 275. But the order was taken here by one of the plain- 
tiffs in person, and the acceptance, as well as the giving of it, took 
place in this state. There are some cases which have decided that, 
even under such circumstances, the sale is not completed until the 
property is actually separated from the stock in the store and deli- 
vered to the carrier in pursuance of the order : Sortwell v. Hughes, 
1 Curt. C. C. 244 ; Abberger v. Marvin, 102 Mass. 70 ; Dolan v. 
Green, 70 Id. 322 ; but these cases are not important here, since 
whether the contract or sale was executory or actually completed by 
delivery it was equally invalid under our statute. The statute 
not only avoided all sales, but " all contracts or agreements relating 
thereto :" Comp. L. 2137. 

It was suggested on the argument that, as the agreement was for 
the purchase of goods to the amount of more than fifty dollars, it 
was void under the Statute of Frauds for want of writing, and con- 
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sequently did not take effect as an agreement until acted upon by 
the delivery of the goods to a carrier in Ohio. But if we assume 
the original invalidity of the agreement in this state on this ground 
it cannot we think, help the vendor. If void originally it would 
not become binding upon the purchaser until he should do some- 
thing in ratification of it, and it does not appear that anything 
further was done by him until the liquors were received in this 
state. His void order could not make any carrier to whom the 
vendor should see fit to deliver the goods his agent. The case 
must therefore stand either upon the original order, or upon the 
reception of the goods at Detroit under it; and in either case the 
contract must be regarded as a Michigan contract : Hanson v. 
Armitage, 5 B. & Aid. 557 ; Acebar v. Levy, 10 Bing. 376 ; 
Morton v. Tibbit, 15 Ad. & E. 428 ; Bushel v. Wheeler, 15 Q. 
B. 442 ; Norman v. Phillips, 14 M. & W. 277 ; Farrina v. Home, 
16 Id. 119 ; Outwater v. Doge, 6 Wend. 400 ; Lloyd' v. Wright, 
25 Geo. 215 ; Spencer v. Hale, 30 Vt. 314 ; O'Neill v. N. Y., C. 
$■ H. Railroad Co., 58 N. Y. 138 ; Sheppard v. Pressey, 32 K 
H. 49 ; Hart v. Bush, E., Bl. & El. 494 ; Curry v. Anderson, 
2 El. & El. 592; had this suit, therefore, been brought while 
the statute which forbade such contracts remained in force, there 
could be no question but the plaintiff must fail. 

That statute, however, has been repealed, and the plaintiffs rely 
upon the repeal as taking away all impediment to a recovery. It 
was, it is said, in the nature of a penal statute. And when it was 
repealed, all penal consequences, including the inhibition to maintain 
suits for liquors sold fell with it : Fngle v. Shurts, 1 Mich. 150 ; 
Welch v. Wadsworth, 30 Conn. 149 ; Confiscation Cases, 7 Wall. 
454. 

The prohibitory liquor law expressly made all contracts the con- 
sideration for which in whole or in part was the sale of liquors 
utterly null and void, except in certain specified cases of which this 
was not one. It also declared all moneys and securities received on 
such sales to be received without consideration, and authorized them 
it be recovered back : Comp. L. 1871, ch. 69. While this was in 
force the sale in question was made. The law was repealed in 
1875, " saving all actions pending and all causes of action which 
have accrued" at the time the repealing act took effect : Public 
Laws 1875, pp. 279, 280. 

It has often been decided that a contract' invalid at the time it 
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was made for want of compliance with some statutory provision, or 
because of some statutory prohibition, might be validated by legis- 
lation afterwards: Lews v.McBlvain, 16 Ohio 347; Savings Bank 
v. Allen, 28 Conn. 97 ; Andrews v. Russell, 7 Blackford 474 ; 
Parmelee v. Laivrence, 48 111. 331 ; Dulancys Lessee v. Tilgh- 
man, 6 G. & J. 46 ; Joumeay v. Gibson, 56 Penna. St. 57 ; Car- 
penter v. Pennsylvania, 17 How. 456 ; Dentzellv. Waldie, 30 Cal. 
138 ; Estate of Sticknoth, 7 Nev. 223 ; Gibson v. Itibbard, 13 
Mich. 215. But this case is not like those referred to. Here the 
statute has not undertaken to validate the void agreement, but has 
left it as it was, "utterly null and void." A suit cannot be 
brought upon it, because no contract ever existed. The repealing 
law, instead of indicating a purpose to validate such agreements, 
indicates the contrary purpose. 

It only remains to consider a claim made by defendant to recover 
by way of set-off for moneys previously paid by him for liquors, 
and which, according to the law then in force, were paid without 
consideration. We have no doubt of his right to set-off these 
moneys if he proved the payment. This he claims to have shown 
by proving the payment by him of orders drawn by the plaintiffs in 
favor of third persons. We cannot see why this proof is not com- 
plete. Plaintiff relied upon Buckley v. Saxe, 10 Mich. 328. But 
that case was quite different. There, to prove that he had paid 
moneys on a bet, the plaintiff produced a note he had given for the 
sum bet; and this alone, it was held, did not prove the payment 
of money on the bet. Here the payment is proved, and as it was 
made on the drafts drawn by the plaintiffs on the defendant, it was 
in law a payment to the plaintiffs themselves. 

The judgment must be reversed, with costs, and a new trial 
ordered. 



Court of Appeals of Kentucky. 

DAVIESS COUNTY COURT, Appellant, v. A. G. HOWARD et. 
al., Appellees. 

A county, under legislative authority, having voted to subscribe $250,000 to the 
stock of a railroad company, and the legislation permitting bonds to be issued for 
the amount so subscribed, the county court issued bonds and sold them at a large 
discount, until enough were sold to pay the $250,000. Held, that the county 
board exceeded its powers in issuing bonds to a larger amount than the sum sub- 
scribed. 



